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E.O. 11652: N/A 

TAGS: CPRS, PDIP, TH, US 

SUBJECT: AMENDMENT TO THAI-US EXTRADITION TREATY 

REF: A) 76 STATE 58720 B) 76 STATE 96210 C) 76 BANG- 
KOK 34674 

1. RE ARTICLE I BIS: ARTICLE I IN ORIGINAL TREATY MAY BE 
INTERPRETED TO BE LIMITED TO OFFENSES COMMITTED WITHIN THE 
TERRITORIAL JURISDICTION OF THE REQUESTING STATE. THIS ON 
OCCASION HAS BEEN THE INTERPRETATION GIVEN TO SIMILAR 
PROVISIONS. THE LANGUAGE OF ARTICLE I CREATING UNCERTAINTY 
IN OUR VIEW. IS THE PHRASE "COMMITTED WITHIN THE JURISDIC- 
TION OF ONE OF THE HIGH CONTRACTING PARTIES." THIS NARROWS 
THE EARLIER REFERENCE TO PERSONS "OVER WHOM THEY 
RESPECTIVELY EXERCISE JURISDICTION." GIVEN THIS NARROW 
INTERPRETATION, WE COULD NOT REPEAT NOT, GRANT EXTRADITION 
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TO THAILAND FOR COUNTERFEITING IF ACT WAS COMMITTED OUT- 
SIDE THAILAND'S JURISDICTION. ARTICLE I BIS IS INTENDED TO 
COVER THIS GAP. ARTICLE I BIS BROADENS THE SCOPE OF ARTICLE 
I TO INCLUDE OFFENSES COMMITTED OUTSIDE THE TERRITORY OF THE 
REQUESTING STATE IF THE REQUESTED STATE WOULD HAVE JURIS- 
DICTION OVER THE OFFENSE IF COMMITTED IN SIMILAR CIRCUM- 
STANCES. FOR EXAMPLE, IF A THAI CITIZEN COUNTERFEITS THAI 
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CURRENCY IN JAPAN AND SUBSEQUENTLY ENTERS THE U.S., UNDER 
ARTICLE I WE UNLIKELY BE ABLE GRANT EXTRADITION SINCE IN 
THE LANGUAGE OF THAT ARTICLE, THE CRIME WAS NOT COMMITTED 
'WITHIN THE JURISDICTION" OF THAILAND. UNDER ARTICLE I 
BIS WE WOULD GRANT EXTRADITION SINCE THE U.S. WOULD 
HAVE JURISDICTION TO TRY A PERSON WHO COUNTERFEITED U.S. 
CURRENCY OUTSIDE THE U.S. 

2. WITH REGARD TO APPARENT DISCRETIONARY LANGUAGE IN 
PROPOSED ARTICLE I BIS. "SHALL HAVE POWER TO GRANT," WE 
ARE PREPARED TO MAKE THE LANGUAGE READ "SHALL GRANT 
THE EXTRADITION." HOWEVER, IT SHOULD BE EMPHASIZED THAT 
UNDER ARTICLE I BIS EXTRADITION FOR CRIMES COMMITTED OUT 
SIDE THE TERRITORY OF THE REQUESTING STATE SHALL ONLY BE 
GRANTED IF THE REQUESTED STATE WOULD HAVE JURISDICTION TO 
TRY THE OFFENSE IF COMMITTED IN SIMILAR CIRCUMSTANCES. 

FOR EXAMPLE, WHEREAS THAILAND MAY BE ABLE TO TRY A THAI 
CITIZEN WHO COMMITS MURDER IN INDONESIA, FOR EXAMPLE, AND 
RETURNS TO THAILAND. U.S. WOULD NOT GRANT EXTRADITION OF 
THAI CITIZEN WHO COMMITTED MURDER IN INDONESIA AND THEN 
FLED TO U.S., BECAUSE U.S. WOULD NOT HAVE JURISDICTION TO 
TRY OR SEEK EXTRADITION OF U.S. CITIZEN WHO COMMITTED 
MURDER IN INDONESIA AND ESCAPED TO THAILAND. 

3. RE ARTICLE II: DEPARTMENT PREPARED TO INCLUDE 
LANGUAGE TO THE EFFECT THAT EXTRADITABLE OFFENSES SHOULD 
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BE THOSE WHICH, ACCORDING TO LAWS OF BOTH PARTIES, ARE 
PUNISHABLE WITH IMPRISONMENT OF NOT LESS THAN ONE YEAR 
CONFINEMENT. DEPARTMENT SUGGESTS EMBASSY PROPOSE 
ADDITIONAL ARTICLE II BIS AS FOLLOWS: 

ARTICLE II BIS 

(1) EXTRADITABLE OFFENSES UNDER THIS TREATY ARE THOSE 
DESCRIBED IN ARTICLE II OF THIS TREATY WHICH ARE PUNISH 
ABLE UNDER THE LAWS OF BOTH HIGH CONTRACTING PARTIES. IN 
THIS CONNECTION IT SHALL NOT MATTER WHETHER OR NOT THE 
LAWS OF THE HIGH CONTRACTING PARTIES PLACE THE OFFENSE 
WITHIN THE SAME CATEGORY OF OFFENSES OR DENOMINATE AN 
OFFENSE BY THE SAME TERMINOLOGY. 

(2) EXTRADITION SHALL BE GRANTED IN RESPECT OF AN 
EXTRADITABLE OFFENSE: 

(A) FOR PROSECUTION, IF THE OFFENSE IS PUNISHABLE 

UNDER THE LAWS OF BOTH CONTRACTING PARTIES BY DEPRIVATION 

OF LIBERTY FOR A MAXIMUM PERIOD EXCEEDING ONE YEAR, OR 
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(B) FOR THE ENFORCEMENT OF A PENALTY OR A DETEN- 
TION ORDER, IF THE DURATION OF THE PENALTY OR DENTENTION 
ORDER STILL TO BE SERVED, OR WHEN, IN THE AGGREGATE, 
SEVERAL SUCH PENALTIES OR DETENTION ORDERS STILL TO BE 
SERVED AMOUNT TO AT LEAST SIX MONTHS. 

(3) SUBJECT TO THE CONDITIONS SET OUT IN PARAGRAPHS 
(1) AND (2), EXTRADITION SHALL ALSO BE GRANTED FOR ANY 
EXTRADITABLE OFFENSE WHEN, ONLY FOR THE PURPOSE OF 
GRANTING JURISDICTION TO THE UNITED STATES GOVERNMENT, 
TRANSPORTATION, TRANSMISSION OF PERSONS OR PROPERTY, 

THE USE OF THE MAILS AND OTHER MEANS OF CARRYING OUT 
INTERSTATE OR FOREIGN COMMERCE IS ALSO AN ELEMENT OF THE 
SPECIFIC OFFENSE. 
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4. PARAGRAPH 3 OF ABOVE ARTICLE II BIS IS REQUIRED TO 
INSURE THAT EXTRADITION WILL BE GRANTED FOR FEDERAL 
FELONIES WHICH DEPEND ON USE OF INTERSTATE FACILITIES, 

ETC. FOR JURISDICTION. UNDERLYING MOST FEDERAL FELONIES 
ARE THE CRIMES AS LISTED IN THE TREATY, BUT SPECIFIC 
ELEMENT OF OFFENSE IS USE OF INTERSTATE COMMERCE, ETC. 

OUR PAST EXPERIENCE INDICATES THAT WITHOUT THIS 
PROVISION, MANY EXTRADITION REQUESTS ARE OFTEN DENIED ON 
TECHNICAL GROUNDS. 

5. RE ARTICLE III: DEPARTMENT APPRECIATES EMBASSY EFFORT 
IN EXPLAINING U.S. POSITION RE ARTICLE III. UNDER ARTICLE 
VIII OF EXISTING TREATY, U.S. IS PRECLUDED (BY RULINGS 

OF SUPREME COURT) TO EXTRADITE U.S. NATIONALS. UNDER 
PROPOSED ARTICLE III U.S. WOULD BE ABLE TO EXTRADITE U.S. 
CITIZENS. 

6. RE PARAGRAPH 5, REF C: DEPARTMENT DOES NOT LIMIT 

TERM "CONVENTION" TO MULTILATERAL AGREEMENTS. DEPARTMENT 
TREATY OFFICE RECOMMENDS THAT AGREEMENT BE CALLED EITHER 
SUPPLEMENTARY CONVENTION OR PROTOCOL. WE AGREE THAT 
"PROTOCOL OF AMENDMENT" IS NOT A PROPER OR ACCURATE TERM. 

7. DEPARTMENT REGRETS LONG DELAY IN RESPONDING TO 
EMBASSY'S INQUIRY, BUT HOPES THIS RESPONSE WILL HELP TO 
MOVE DISCUSSIONS ALONG IN BANGKOK. CHRISTOPHER 
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